
Commission policy and no basis for predicting that Glendale's

permit would likewise be issued late.

36. Also without merit is Glendale's effort to distinguish

Chicagoland TV Co., 8 RR 2d 758 (Rev. Bd. 1966). As Glendale

correctly notes, the availability of the proposed site in that

case depended on the occurrence of certain anticipated events.

However, the Board did not express doubt about whether those

events would occur. The Board's concern in essence was how long

the process would take -- specifically that the applicant might

receive its construction permit in late 1966 or 1967 but would

not get access to the site until 1968. ~. at 761, n. 5. From

this it is clear that if an applicant's proposed site will not

be available when the applicant receives its permit, or at least

reasonably soon thereafter, the applicant lacks reasonable

assurance of site availability. This is an obvious corollary to

the policy announced when the Commission extended the

construction period for television stations from 18 to 24

months, namely, that "[i]f stations are not constructed within

the allowed time, permittees will lose their authorizations."

Broadcast Construction Periods, 59 RR 2d 595, 597 (1985). ~,

Al§Q, Construction Period for Broadcast Stations, 19 RR 2d 1578,

1580 (1970) ("failure to construct promptly [is] contrary to the

pUblic interest").

37. Finally, Glendale has no basis for recklessly charging

TBF with abuse of process in raising the question of its two-
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year holdover right. Opposition, pp. 9-11. The Commission's

concern in Alabama Citizens for Responsiye Public Teleyision,

Insh., 69 FCC 2d 1062 (1978) ("~"), on which Glendale relies,

was primarily that the incumbent had actively undertaken an

"eleventh-hour renegotiation of the lease terms" for the purpose

of denying its competitor access to the site. ~. at



and Glendale enjoys no such presumption. prevention of Abuses

of the Renewal Process, 4 FCC Rcd 4780, 4788-89 (1989), aff'd,

5 FCC Rcd 3902, 3904-05 (1990). Moreover, the commission

expressly has no policy requiring a defeated incumbent to make

its assets available to the successor licensee. KOED. Inc.,

supra, 6 FCC Rcd at 626 (!13).

E. CODclu.ioD

39. In sum, Glendale has failed to demonstrate why its

application should not be dismissed as ungrantable. On its

face, the Offer Letter irrefutably establishes there was no

acceptance by Glendale of Tak's offer (~Attachment 1). That

fact alone is dispositive. In addition, Glendale has not

rebutted the presumption that the unreceived "acceptance" was

never mailed. Thus, for either or both of those reasons, Tak's

offer expired on January 31, 1992, and Glendale lost its site

assurance by that date at the latest. Because that development

was a direct and foreseeable result of Glendale's failure to

properly execute and deliver an acceptance of Tak's offer, and

because Glendale was woefully non-diligent, there is no good

cause to resurrect the site proposal now. Moreover, even apart

from the fatal non-acceptance problem, Glendale never had

reasonable assurance of the site to begin with because of TBF's

two-year holdover right.
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40. Accordingly, as the Bureau recommends, Glendale's

application should be dismissed without hearing.

Respectfully submitted,

TRINITY BROADCASTING OF FLORIDA,
INC.

By: C~ 'ffi.~
ColbyM:Ma J,
Joseph E. Dunne, III ~

May & Dunne, Chartered
1000 Thomas Jefferson Street,

N.W. - Suite 520
Washington, D.C. 20007
(202) 298-6345

BY:~'~
Nathaniel F. Emmons
Howard A. Topel
Christopher A. Holt

Mullin, Rhyne, Emmons and Topel,
P.C.

1000 Connecticut Ave. - suite 500
Washington, D.C. 20036-5383
(202) 659-4700

June 17, 1993
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I, Joan M. Trepal, a secretary in the law firm of Mullin,

Rhyne, Emmons and Topel, hereby certify that on this 11th day of

June, 1993, copies of the foregoing "Reply To opposition To

Motion To Dismiss Application" was sent by first class mail,

postage prepaid, to the following:

* The Honorable Joseph Chachkin
Administrative Law Judge
Federal Communications commission
2000 L street, N.W.--Room 226
Washington, D.C. 20554

* James Shook, Esq.
Mass Media Bureau
Federal communications Commission
2025 M Street, N.W.--Room 1212
Washington, D.C. 20554

Lewis I. Cohen, Esq.
John J. Schauble, Esq.
Cohen & Berfield
1129 20th Street, N.W.
Washington, D.C. 20036

David E. Honig, Esq.
1800 N.W. 181th Street
Miami, FL 33056

* Hand Delivered.


